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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

SUSAN ANI TA RAY, )  C/ A NO.  03A01- 9511- CV- 00385
)

Pl a i nt i f f - Appe l l e e , )  RHEA LAW
)

v. )  HON.  BUDDY D.  PERRY,
)  J UDGE

WI LLI AM FRANKLI N RAY, )
)  AFFI RMED AND

De f e nda nt - Appe l l a nt . )  REMANDED

SHERRY B.  PATY,  Cha t t a nooga ,  f or  Pl a i nt i f f - Appe l l e e .

J AMES W.  Mc KENZI E,  Da yt on,  f or  De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on t he  Tr i a l  J udge  de t e r mi ne d t he

pa r t i e s  ha d e nt e r e d i nt o a  c ommon- l a w ma r r i a ge ,  a nd di vi de d

t he  ma r i t a l  a s s e t s  a nd de bt s  of  t he  pa r t i e s .   

Wi l l i a m Ra y ha s  a ppe a l e d,  i n s i s t i ng t he  a c t i ons  of

t he  Tr i a l  Cour t  we r e  i n  e r r or .   

Wi l l i a m Ra y wa s  di vor c e d f r om Appe l l e e  Sus a n Ra y i n

1970.   Subs e que nt  t o  t he  di vor c e ,  a nd dur i ng t he  ne xt  e i ght e e n

ye a r s ,  a  da ught e r  wa s  bor n t o  t he  pa r t i e s ,  Dur i ng t ha t  t i me
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pe r i od,  t he y c oha bi t e d i n  Te nne s s e e ,  Al a ba ma ,  a nd Fl or i da .

The  Tr i a l  J udge  f ound t ha t  dur i ng t he  s i x  mont hs

t he y r e s i de d i n  Al a ba ma ,  a  c ommon l a w ma r r i a ge  wa s  e nt e r e d.  

The  Cour t ’ s  di vi s i on of  pr ope r t y ga ve  t he  wi f e  t wo- t hi r ds  of

t he  r e ma i ni ng ba l a nc e  on a  $44, 000 not e  f or  t he  s a l e  of  a

hous e .   Al l  i nde bt e dne s s  wa s  a s s i gne d t o  t he  hus ba nd.

The  e l e me nt s  of  a  c ommon l a w ma r r i a ge  i n  Al a ba ma  a r e

c a pa c i t y ,  pr e s e nt  a gr e e me nt  or  c ons e nt  t o  be  hus ba nd a nd wi f e ,

publ i c  r e c ogni t i on of  t he  e xi s t e nc e  of  t he  ma r r i a ge  a nd

c oha bi t a t i on or  mut ua l  a s s umpt i on ope nl y of  ma r i t a l  dut i e s  a nd

obl i ga t i ons .   I n  Re  Es t at e  of  Gl ov e r ,  882 S. W. 2d 789

( Te nn. App.  1994) ,  c i t i ng Aabe r g v .  Aabe r g ,  512 So. 2d 1375,

1376 ( Al a .  1987) .   Cl e a r  a nd c onvi nc i ng pr oof  i s  ne c e s s a r y t o

pr ove  t he  e xi s t e nc e  of  s uc h ma r r i a ge s .   Bi s hop v .  Bi s hop ,  330

So. 2d 443,  445 ( Al a .  1976) .   Thi s  j ur i s di c t i on wi l l  r e c ogni z e

a  va l i d  c ommon l a w ma r r i a ge  e nt e r e d i n  a  j ur i s di c t i on whe r e

s uc h ma r r i a ge s  a r e  s a nc t i one d.   Andr e ws  v .  Si gnal  Aut o Par t s ,

I nc . ,  492 S. W. 2d 222 ( Te nn.  1972) .

Sus a n t e s t i f i e d t he  pa r t i e s  ha d l i ve d a s  hus ba nd a nd

wi f e  i n  Tus c umbi a ,  Al a ba ma  f r om J une  1978 t o  De c e mbe r  1978.  

She  r e l a t e d t ha t  Wi l l i a m i nt r oduc e d he r  t o  t he i r  l a ndl or d a nd

hi s  f r i e nds  f r om wor k a s  ?hi s  wi f e ?.   She  t e s t i f i e d t he  pa r t i e s

ha d a  j oi nt  ba nk a c c ount  a nd t ha t  s he  wa s  c a r r i e d on hi s

me di c a l  i ns ur a nc e  pol i c y a s  hi s  wi f e .   She  i nt r oduc e d e vi de nc e

s howi ng he  ha d s i gne d hos pi t a l  a dmi s s i on f or ms  a nd me di c a l

doc ume nt s  r e pr e s e nt i ng hi ms e l f  a s  he r  hus ba nd a nd t ha t  t he y

f i l e d a  ma r r i e d j oi nt  t a x r e t ur n t ha t  ye a r .   The  da ught e r  of

t he  pa r t i e s ,  t e s t i f i e d t ha t  a l t hough s he  wa s  young whe n t he y
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l i ve d i n  Al a ba ma ,  s he  r e me mbe r e d t he i r  r e f e r r i ng t o  e a c h ot he r

i n  publ i c  a s  hus ba nd a nd wi f e .   She  di d not  know unt i l  s e ve r a l

ye a r s  l a t e r  t ha t  he r  pa r e nt s  we r e  not  ma r r i e d t hr ough a

ma r r i a ge  c e r e mony,  but  t he y a l l  ha d l i ve d t oge t he r ,  l i ke  a

?nor ma l  f a mi l y. ?  Wi l l i a m t e s t i f i e d t ha t  t he  pa r t i e s  l i ve d

a pa r t  a t  t i me s  a nd he  wa s  not  s ur e  whe r e  Sus a n a nd hi s

da ught e r  l i ve d dur i ng t ha t  pe r i od.   He  t e s t i f i e d t ha t  a l t hough

he  ha d wor ke d a t  ne a r by Mus c l e  Shoa l s ,  Al a ba ma ,  he  c oul d not

r e me mbe r  i f  he  ha d l i ve d i n  Tus c umbi a .   The  Tr i a l  Cour t

c onc l ude d t ha t  hi s  t e s t i mony wa s  not  c r e di bl e .   

The  Tr i a l  Cour t ’ s  a s s e s s me nt  of  c r e di bi l i t y i s  gi ve n

gr e a t  we i ght  i n  our  Cour t .   Le e k  v .  Powe l l ,  884 S. W. 2d 118

( Te nn. App.  1994) ,  a nd t he  r e c or d de mons t r a t e s  Wi l l i a m’ s

t e s t i mony wa s  ve r y c ont r a di c t or y a nd e va s i ve .   The  Tr i a l  J udge

f ound Sus a n’ s  t e s t i mony c r e di bl e ,  t ha t  t he  c oupl e  ha d he l d

e a c h ot he r  out  t o  t he  publ i c  a s  ma r r i e d,  whi l e  l i vi ng i n  t he

s a me  hous e hol d a s  hus ba nd a nd wi f e .   Thi s ,  a l ong wi t h

Wi l l i a m’ s  wr i t t e n r e pr e s e nt a t i ons  of  ma r r i a ge  on t he  me di c a l

f or m,  j oi nt  t a x r e t ur ns ,  a nd hi s  i ns ur a nc e  pl a n,  c ons t i t ut e s  

c l e a r  a nd c onvi nc i ng e vi de nc e  t o  e s t a bl i s h t he  e l e me nt s  of

c a pa c i t y ,  pr e s e nt  a gr e e me nt ,  publ i c  r e c ogni t i on,  a nd

c oha bi t a t i on.   Se e  I n  Re  Es t at e  of  Gl ov e r ;  al s o s e e  Wal l e r  v .

Wal l e r ,  567 So. 2d 869 ( Al a .  Ci v.  App.  1990) .   I n  Wal l e r  ,  t he

Al a ba ma  Cour t  f ound t he  c ommon l a w ma r r i a ge  be t we e n t he

pa r t i e s  whe r e  t he y ha d  r e s ume d t he i r  r e l a t i ons hi p a f t e r  t he i r

di vor c e  a nd l i ve d t oge t he r  wi t h t he i r  c hi l dr e n,  publ i c l y

hol di ng t he ms e l ve s  out  a s  ma r r i e d,  pur c ha s i ng a  ne w home  wi t h

j oi nt  f unds  a nd e xe c ut i ng a  mor t ga ge  t he r e on a s  hus ba nd a nd

wi f e .   We  a gr e e  wi t h t he  Tr i a l  Cour t  t ha t  t he  e vi de nc e
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e s t a bl i s he d t he  e xi s t e nc e  of  a  c ommon l a w ma r r i a ge .

Appe l l a nt  a r gue s  t ha t  t he  Cour t  e r r e d i n  ma ki ng hi m

r e s pons i bl e  f or  a l l  out s t a ndi ng ma r i t a l  de bt s  a nd a wa r di ng t he

wi f e  t wo t hi r ds  of  t he  r e ma i ni ng ba l a nc e  on a  not e  f or  t he

s a l e  of  t he i r  Wa l nut  Gr ove  home .   He  i ns i s t s  t ha t  a n e qua l

di vi s i on of  a s s e t s  woul d be  mor e  e qui t a bl e .

Unde r  T. C. A.  36- 4- 121,  t he  Tr i a l  Cour t  i s  gi ve n wi de

di s c r e t i on i n  di vi di ng ma r i t a l  pr ope r t y.    Se e  Fi s he r  v .

Fi s he r ,  648 S. W. 2d 244,  246 ( Te nn.  1983) .   The  r e vi e w of  t he

a s s e t  di s t r i but i on i s  de  nov o wi t h a  pr e s umpt i on of

c or r e c t ne s s .   T. R. A. P.  1 3( d) ;  Lanc as t e r  v .  Lanc as t e r ,  671

S. W. 2d 501, 502 ( Te nn. App.  1984) .   An e qui t a bl e  di vi s i on of  t he

pr ope r t y doe s  not  ne c e s s a r i l y  me a n a n e qua l  di vi s i on.  

Bar nhi l l  v .  Bar nhi l l ,  826 S. W. 2d 443 ( Te nn. App.  1991) .

The  Tr i a l  Cour t  f ound t ha t  t he  hus ba nd ove r s t a t e d

t he  a mount  of  mone y owe d a nd t ha t  t he  hus ba nd’ s  a nd hi s

wi t ne s s ’ s  t e s t i moni e s  r e ga r di ng l oa n t r a ns a c t i ons  we r e  not

c r e di bl e .   The  e vi de nc e  e s t a bl i s he s  t ha t  l a r ge  a mount s  of  c a s h

we r e  gi ve n f or  a  di s c ount e d pr omi s s or y not e  r e pr e s e nt i ng t he

s a l e  of  t he  ma r i t a l  home .   Gi ve n t he s e  t r a ns a c t i ons ,  t he

wi f e ’ s  t e s t i mony t ha t  r e c or ds  of  e a r l i e r  t r a ns a c t i ons  ha d be e n

?pa dde d, ? a l ong wi t h t he  hus ba nd’ s  i na bi l i t y  t o  pr oduc e  a ny

r e c or ds  de mons t r a t i ng t ha t  t he  l oa ns  we r e  a c t ua l l y  i nc ur r e d,

a mpl y de mons t r a t e  t ha t  t he  e vi de nc e  doe s  not  pr e ponde r a t e

a ga i ns t  t he  Tr i a l  Cour t ’ s  di vi s i on of  t he  ma r i t a l  pr ope r t y a nd

de bt s .   T. R. A. P.  Rul e  13( d) .

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  a ppe l l a nt ’ s  c os t .
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________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


